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THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  51 

IN  THE  MATTER  OF 

FIXING  REASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928 " 


DOCKET  NO.  7060 


Iver  JoJmsoTi's  Arms  <&  Oyole  Worhs,  Glainmnt 
Allan  G.  Buttrich  and  Hale  <&  Dorr^  Attorneys 


The  above-named  claimant  has  duly  filed  with  the  American  Com- 
missioner a  written  request  that  he  fix  a  reasonable  fee  to  be  paid 
by  it  to  its  attorneys,  Allan  G.  Buttrick  and  Hale  &  Dorr,  of  Bos- 
ton, Massachusetts,  with  whom  Professor  George  Grafton  Wilson 
is  associated  in  this  case,  as  compensation  for  whatever  services  have 
been  rendered  by  these  attorneys  on  behalf  of  and  with  the  authority 
of  the  claimant,  such  services  being  of  the  character  described  in  the 
provisions  of  Section  9  of  the  "  Settlement  of  War  Claims  Act 
of  1928." 

The  claimant  has  objected  to  the  amount  of  the  fee  asked  by  the 
attorneys  on  the  ground  that  it  is  excessive,  and  the  attorneys  have 
been  notified  of  the  filing  by  the  claimant  of  its  request  that  a 
reasonable  fee  be  fixed.  The  attorneys,  in  response  to  a  request  by 
the  American  Commissioner,  have  filed  with  him  an  affidavit,  giving 
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the  information  which  they  desire  to  have  considered  by  the  Com- 
missioner as  showing  the  reasonableness  of  the  fee  asked  by  them, 
which  information  has  been  brought  to  the  attention  of  the  claimant, 
which  has  filed  an  affidavit  in  reply,  a  copy  of  which  has  been 
transmitted  to  the  attorneys. 

In  this  case  an  award  on  behalf  of  the  claimant  was  rendered  by 
this  Commission  on  August  13,  1926,  for  $6,037.20,  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum  from  April  6,  1917, 
to  the  date  of  payment.  The  total  amount  received  by  the  claimant 
from  the  Treasury  Department  on  or  about  July  5,  1928,  in  payment 
of  this  award  was  $9,467.30. 

The  attorneys  herein  request  as  compensation  for  their  services  an 
amount  equal  to  forty  per  cent  of  the  amount  recovered,  "  to  be 
divided  among  Allan  G.  Buttrick,  Hale  &  Dorr,  and  Professor 
George  Grafton  Wilson  as  they  shall  determine." 

The  facts  out  of  which  this  claim  arose  are  stated  in  the  petition 
filed  with  the  Department  of  State  by  the  attorneys  herein,  Hale  & 
Dorr,  on  behalf  of  the  claimant.  It  appears  that  prior  to  the  decla- 
ration of  war  between  England  and  Germany  the  agent  of  the  claim- 
ant herein  for  the  British  Isles  and  Europe  was  the  Peters  Arms  Co., 
of  Hamburg,  Germany,  and  the  latter's  agent  for  the  British  Isles 
was  the  London  firm  of  Martin  Pulverman  &  Co.  Goods  shipped  by 
the  claimant  herein  on  consignment  to  its  agent  at  Hamburg  were 
turned  over  to  the  English  firm,  which,  following  the  declaration  of 
war,  made  a  return  to  the  Public  Trustee  in  England  of  this  property 
and  the  proceeds  of  the  sale  of  a  part  thereof  as  enemy  property,  that 
is,  property  of  the  German  company.  In  1916  the  English  firm  re- 
fused to  pay  over  the  proceeds  and  the  unsold  portion  to  the  claim- 
ant herein,  and  the  latter  thereafter  obtained  an  order  vesting  the 
money  and  property  in  the  Public  Custodian.  In  1920,  the  claimant 
petitioned  for  a  release  of  the  cash  vested  in  the  Custodian  by  the 
order.  The  Custodian  contested  the  application,  and  on  November  17, 
1920,  the  Judge  of  the  High  Court  found  that  the  English  firm  was 
the  agent  of  the  German  company  and  owed  it  the  money  and  prop- 
erty held  by  the  Custodian,  and  that  the  German  company  in  turn 
owed  the  same  to  the  claimant  herein.  The  Judge  ruled  that  by  re- 
leasing the  money  and  property  he  would  be  paying  the  debt  of  an 
enemy  alien  barred  from  making  a  claim  in  England  under  the 
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Treaty  of  Versailles,  Part  X,  Section  3,  Article  296,  and  that  the 
proper  course  for  the  claimant  herein  would  be  to  claim  through  its 
own  government  against  the  German  company,  and  it  would  then  be 
open  for  the  German  company  to  claim  through  its  Government 
against  the  English  firm. 

It  appears  from  the  affidavits  filed  in  this  proceeding  that  prior  to 
1922  the  attorney  herein,  Mr.  Buttrick,  had  rendered  miscellaneous 
legal  services  to  the  claimant.  Among  the  matters  which  he  handled 
was  the  unsuccessful  attempt  to  accomplish  the  collection  of  the  in- 
debtedness from  the  Public  Trustee  and  Public  Custodian  in  Eng- 
land. Stevenson,  Harwood  &  Co.,  of  London,  were  the  solicitors  who 
had  handled  the  matter.  Mr.  Buttrick  states  that  he  has  already  been 
paid  for  the  above-mentioned  services. 

The  claimant  and  Mr.  Buttrick,  however,  do  not  agree  upon  the 
terms  under  which  the  latter  was  employed  to  present  the  claim  to 
this  Commission.    Mr.  Buttrick  states  in  his  affidavit : 

Late  in  1922  I  advised  the  claimant  that  there  was  apparently  some  chance 
of  successfully  prosecuting  this  claim  before  the  Mixed  Claims  Commission, 
United  States  and  Germany,  but  that  I  considered  the  chances  of  success  un- 
certain. J.  Lovell  Johnson,  Esq.,  President  of  the  claimant  company,  stated  to 
me  that  I  might  take  the  claim  before  the  Commission  if  I  wished,  provided 
the  claimant  was  not  to  be  put  to  any  substantial  expense  in  case  of  failure. 
I  said  I  would  take  the  case  with  the  understanding  that  the  claimant  should 
not  be  under  any  expense  for  legal  services  unless  some  payment  was  made  to 
it,  but  that  in  case  of  success  a  generous  fee  would  be  charged.  No  mention 
was  made  of  expenses  as  I  did  not  anticipate  that  any  would  be  incurred.  Mr. 
Johnson  replied  in  substance  that  that  would  be  satisfactory  to  the  claimant 
company. 

He  further  states  that  on  or  about  December  23,  1922,  he  re- 
tained the  firm  of  Hale  &  Dorr,  "  as  I  knew  that  firm  had  several 
cases  before  the  Commission  and  was  better  able  to  handle  this  mat- 
ter than  I,  especially  in  view  of  the  fact  that  Professor  George  Graf- 
ton Wilson  was  associated  with  them  in  such  cases." 

Mr.  Grafton  L.  Wilson,  a  member  of  the  firm  of  Hale  &  Dorr, 
corroborates  in  his  affidavit  the  employment  of  his  firm  by  Mr.  But- 
trick and  states  that  the  latter  "  informed  us  at  that  time  that  we 
would  not  be  paid  for  services  unless  successful  in  obtaining  payment 
on  the  claim,  as  he  had  agreed  to  make  no  charge  for  services  to  the 
claimant  in  case  of  failure." 


Messrs.  Buttrick  and  Wilson  further  allege: 

It  is  a  rule  of  both  of  our  firms  that  we  will  not  make  agreements  for  con- 
tingent fees.  In  a  matter  of  this  kind  where  the  client  for  good  reason  should 
not  be  asked  to  pay  for  legal  services  except  in  case  of  success,  it  is  our  prac- 
tice to  bill  him  for  cash  disbursements  irrespective  of  the  result,  and  to  charge 
%  fee  which  is  reasonable  under  all  the  circumstances  in  case  of  success. 

The  claimant  company's  understanding  of  the  arrangement  under 
which  the  claim  was  presented  is  set  out  in  the  affidavit  of  its  Presi- 
dent, Mr.  Johnson,  who  states  that  in  1922  he  "  referred  the  matter  to 
counsel,  but  not  on  a  contingent  basis,  the  claimant  at  all  times  ex- 
pecting to  pay  a  reasonable  compensation  for  services  rendered  by 
counsel  *  *  *  There  was  never  an}'^  agreement  for  payment  of 
services  to  be  rendered  upon  a  contingent  basis  or  that  a  '  generous ' 
fee  would  be  paid  for  such  services.  It  was  understood  that  a  reason- 
able fee  would  be  paid  for  whatever  services  were  rendered  either 
by  Attorney  Buttrick  or  the  firm  of  Hale  &  Dorr,  Esq."  Mr.  John- 
son further  states  that  "  retaining  the  firm  of  Hale  &  Dorr,  Esqs.,  was 
apparently  a  matter  of  convenience  for  Attorney  Buttrick." 

In  undertaking  to  pass  upon  these  disputed  questions,  it  should  be 
noted  that  no  agreement  whatever  was  made  between  the  claimant 
and  the  firm  of  Hale  &  Dorr.  These  attorneys,  however,  have  ren- 
dered services  before  this  Commission  on  behalf  of  the  claimant,  and 
the  claimant  has  not  objected  to  their  employment,  and  has  accepted 
the  benefits  thereof.  The  terms  of  the  agreement  by  which  Mr. 
Buttrick  retained  these  attorneys  to  assist  him  are  not  binding  upon 
the  claimant,  which  was  not  a  party  thereto.  The  arrangement  be- 
tween the  attorneys  is  pertinent  only  in  so  far  as  it  sheds  light  upon 
the  oral  agreement  between  Mr.  Buttrick  and  the  claimant.  As  stated 
by  Mr.  Wilson,  Mr.  Buttrick  had  agreed  with  the  claimant  "  to  make 
no  charge  for  services  "  in  case  of  failure.  No  mention  is  made  of  a 
"  generous "  fee  to  be  charged  in  case  of  success.  Moreover,  the 
attorneys  both  state  that  it  is  a  rule  of  both  their  firms  not  to  make 
agreements  for  contingent  fees,  the  exception  being  where  the  client 
"  for  good  reason  "  should  not  be  asked  to  pay  for  legal  services 
except  in  case  of  success.  In  view  of  the  relationship  between  Mr. 
Buttrick  and  the  claimant  of  attorney  and  client,  and  the  fact  that 
Mr.  Buttrick  had  not  hitherto  been  acting  for  his  client  on  a  con- 
tingent fee  basis  as  he  had  been  paid  for  services  previously  rendered, 
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although  there  had  been  no  recovery,  and  the  further  fact  that  the 
claimant  was  an  established  and  well-known  corporation,  there  would 
seem  to  be  no  reason  for  making  this  case  an  exception  to  the  rule 
which  both  of  these  firms  had  adopted  against  making  agreements 
for  contingent  fees.  The  American  Commissioner  holds  in  the  above 
circumstances  that  the  oral  agreement  between  Mr.  Buttrick  and  the 
claimant  company,  with  reference  to  the  claim  before  this  Commis- 
sion, did  not  contemplate  the  rendition  of  legal  services  upon  an 
absolutely  contingent  basis. 

It  remains,  however,  to  consider  the  character  and  extent  of  the 
services  rendered  by  the  attorneys  herein  on  behalf  of  the  claimant.. 
As  shown  by  the  affidavits  filed  in  this  proceeding  and  by  the  records 
of  this  Commission,  Mr.  Buttrick  turned  over  to  Mr.  Wilson  all 
correspondence  and  data  relating  to  the  matter,  including  his  cor- 
respondence with  the  claimant  and  the  solicitors  in  England.  Mr^ 
Buttrick  cooperated  with  Mr.  Wilson  in  preparing  the  petition  which, 
on  December  29,  1922,  was  verified  by  the  claimant  before  Mr. 
Buttrick  as  a  Notary  Public  and  was  subsequently  filed  with  the 
Department  of  State.  He  estimates  the  amount  of  time  spent  by  him 
in  connection  with  this  claim  to  be  fifteen  hours. 

The  Department  of  State  referred  the  petition  to  the  American 
Agent  before  this  Commission,  who  wrote  to  Hale  &  Dorr  on  January 
11,  1923,  acknowledging  its  receipt.  Nothing  further  was  done  until 
August  5,  1924,  when  the  claim  was  the  subject  of  a  conference  held 
in  Berlin  between  the  German  Agent  and  a  representative  of  the 
American  Agency.  On  April  29  and  May  15,  1925,  letters  were  ex- 
changed between  Hale  &  Dorr  and  the  American  Agency  with  refer- 
ence to  this  claim.  On  January  5,  1926,  the  American  Agent  sent 
these  attorneys  a  copy  of  the  report  of  the  German  Agent,  which 
report,  in  substance,  contended  that  the  claimant's  sole  remedy  was 
against  the  British  Public  Trustee.  Mr.  Wilson  states  that  this  re- 
quired his  firm  "  to  make  a  further  and  exhaustive  study  of  all 
papers  relating  to  this  matter."  The  attorneys  prepared  and  filed 
an  affidavit,  verified  by  Mr.  Johnson,  outlining  the  business  relation- 
ship between  the  claimant,  the  German  company,  and  the  English 
firm;  and  copies  of  and  quotations  from  various  agreements  and 
letters  were  attached  to  this  affidavit. 
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No  further  evidence  was  filed  in  this  case.  On  June  15,  1926,  the 
American  and  German  Agents  signed  an  agreed  statement,  recom- 
mending that  an  award  be  made  for  the  amount  awarded  by  this 
Commission  on  August  13th. 

Mr.  Wilson  states  that  the  time  charged  by  his  firm  to  this  case  is 
thirty  hours,  but  that  in  addition  a  large  amount  of  time  has  been 
spent  on  general  work,  including  the  study  of  treaties,  statutes,  ad- 
judicated cases,  and  other  precedents,  as  well  as  general  correspond- 
ence and  conferences  with  the  American  Agency,  the  benefits  of 
which  have  accrued  to  the  claimant  herein  and  other  clients  of  his 
firm ;  that  the  claimant  also  has  had  the  benefit  of  general  work  done 
by  Hale  &  Dorr  and  by  Professor  George  Grafton  Wilson,  but  that  it 
is  impossible  to  measure  accurately  in  hours  the  amount  of  this  work 
from  which  the  claimant  has  received  advantage. 

Mr.  Johnson,  on  behalf  of  the  claimant  company,  does  not  seek  to 
refute  these  statements  as  to  the  approximate  amount  of  time  spent 
by  the  attorneys  herein;  but  he  states  that  the  firm  of  Hale  &  Dorr 
was  employed  by  Mr.  Buttrick  and  he  does  not  know  the  extent  of 
the  work  done  by  it. 

No  payment  has  been  made  by  the  claimant  to  Mr.  Buttrick  or 
Hale  &  Dorr  for  their  services  or  expenses,  and  no  effort  has  been 
made  by  the  parties  to  arrive  at  an  adjustment  of  the  same.  The 
attorneys  herein  ask  no  allowance  for  clerical  work  or  other  ex- 
penses, stating  that  "  there  were  no  disbursements  in  connection  with 
this  matter  of  the  type  for  which  we  are  accustomed  to  make  charges 
separate  from  our  bill  for  services."  This  is  given  due  weight  by  the 
American  Commissioner  in  fixing  a  reasonable  fee  for  the  attorneys' 
services  in  this  case. 

Now,  therefore,  considering  the  character  and  extent  and  value  of 
the  services  rendered  by  the  attorneys  herein,  and  in  view  of  the  cir- 
cumstances above  set  forth,  and  the  considerations  stated  in  the  gen- 
eral Administrative  and  Jurisdictional  Decision  of  September  28, 
1928,  and  after  careful  examination  and  full  consideration  of  the 
information  furnished  in  this  proceeding  by  the  attorneys  and  the 
claimant,  and  by  the  records  of  this  Commission  pertinent  to  the 
questions  involved,  and  after  due  deliberation  thereon. 

The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  by  the  claimant,  Iver  Johnson's  Arms  &  Cycle  Works, 
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to  its  attorneys,  Allan  G.  Buttrick  and  Hale  &  Dorr,  including  coun- 
sel consulted  by  them,  in  this  case,  the  sum  of  One  Thousand  Two 
Hundred  Dollars,  ($1,200),  the  said  fee  to  be  paid  by  the  claimant 
and  received  by  the  attorneys  and  counsel  as  full  compensation  for 
all  services  rendered  in  the  prosecution  and  collection  of  this  claim, 
as  defined  by  Section  9  of  the  "  Settlement  of  War  Claims  Act  of 
1928." 
Done  at  Washington,  D.  C,  this  6th  day  of  August,  1929. 

Chandler  P.  Anderson, 
AmeriGcm  Com/missioneT^ 
Mixed  Claims  GoTnmission, 
United  States  and  Germany, 
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